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SAMOA WATER AUTHORITY

SWA TD 2011.04
CONTRACT FOR SERVICES

DATED this ………………………………. Day of …………………………….2011
BETWEEN:	THE SAMOA WATER AUTHORITY, a body corporate established by the Water Authority Act 1993/1994 and continued under the Samoa Water Authority Act 2003 with its head office at Saleufi acting by and through the Managing Director Tainau MFT Titimaea (hereinafter referred to as “the Authority”) 
AND:	…………………………………………………………(INSERT NAME, OCCUPATION AND ADDRESS OF CONTRACTOR)  (hereinafter referred to as “the Contractor”) of the one part

WHEREAS, The Authority desires a drilling expert to undertake equipment qualification of the Authority’s drilling tools and equipment and to have a production borehole drilled on land at the site located at the village of Neiafu, Savaii (the Site), and to have performed or carried out all auxiliary operations and services as detailed in the Appendices to this Contract or as the Authority may require (the Work); and

WHEREAS Contractor covenants that he has the qualifications, skills and experience of suitable quality to perform the Work hereunder and is willing and able to undertake the performance of the Work in accordance with the terms and conditions hereinafter contained; and 

NOW THEREFORE , in consideration of the premises and the covenants and agreements herein, the Parties agree as follows: 

1) INTERPRETATION 

1.1) Definitions.

In this Contract, unless the context otherwise requires:

"Appendix" and collectively, " Appendices," means the Terms of Reference and Appendix  A (Drilling Rig Specifications) and Appendix B (SWA Technical Specifications (Water Production Boreholes) attached to and made part of this Contract;

" Commencement Date" means the day which this Contract is executed or as agreed by both parties.

“Completion Date” means the date on which the drilling of borehole at Neiafu, Savaii is completed in accordance with SWA standards and instructions.

" Contractor' s Items" (if any) means the equipment, materials and services which are listed in the Appendices that are to be provided by or at expense of Contractor;

" Drilling Unit" means the land drilling rig T3W Ingersoll-Rand Drill Rig, Sullair 900XHH/1150XH heavy duty compressor, complete with all Authority' s Items, spare parts and consumables necessary and advisable to complete the operations contemplated by this Contract, and as specified in the Appendices, attached to and made part of this Contract.

" Daywork basis" means Contractor shall perform the Work as herein provided, for a specified sum per day under the direction and supervision of the Authority.

“Daywork rates” means either the operational rate or standby rate to be charged by the Contractor under the Contract.

"Contract Period" means the time between Commencement Date and Completion Date. 

" Site" means those areas of land in the village of Neiafu, Savaii (as directed by the Authority) where the Authority may from time to time be entitled to conduct drilling operations;

" the Authority' s Items" means the equipment, materials and services which are listed in the Appendices that are to be provided by or at expense of the Authority;

“the Work” means the scope of activity defined in the Terms of Reference attached in the Appendices and the Contractor’s proposal.  In the event of conflict between the two, the Terms of Reference shall override the proposal.   

1.2) Currency.

Calculation of cost and rates of the Work (except Samoan tala) have been made on basis of exchange rate of the date of the bid, and thus at the time of respective payment the cost of the Work will be adjusted to the exchange rate existing at the date of payment. 

2) TERM 

2.1) Effective Date.

This Contract shall take effect when the Parties have both executed it.

2.2) Duration.

This Contract shall remain in full force and effect until the Work is completed and the borehole is completed in accordance with Authority standards, specifications and instructions.  

2.4) Early Termination.

2.4.1	Notwithstanding any other provisions in this Contract to the contrary, the Authority may, at any time after the happening of any event set forth below, terminate this Contract forthwith without obligation to pay any additional charge, early termination fee or penalty upon serving seven (7) days written notice of termination on Contractor:


(i)  if the Drilling Unit is not available in the Site within fourteen (14) days from the Commencement Date, unless such event is caused by Force Majeure; or

(ii)  if the Drilling Unit becomes an actual, constructive, or total loss, termination being from the moment the loss occurs; or

(iii) should Contractor become insolvent or make an assignment for the benefit of creditors or be adjudicated bankrupt or admit in writing its inability to pay its debts generally as the same become due; or should any proceedings be instituted by Contractor under the laws of any country for relief of debtors or for the appointment of a receiver, trustee or liquidator of Contractor; any or all of which could materially impair Contractor' s ability to fulfil its obligations under this Contract; or

(iv) if Contractor is unable to perform his obligations under this Contract for a period of seven (7) or more calendar days due to reasons attributable to the Contractor;

(v) if operations under this Contract are suspended for a period of thirty (30) or more calendar days due to Force Majeure,

(vi) If Contractor otherwise fails to comply with its obligations under this Contract, receives a notice to remedy such breach from the Authority, and fails to cure such breach within a period of five (5) days.

(vii) In case the Authority find necessary to terminate the drilling program at the Site due to unexpected difficulties encountered whilst drilling which materially hinder the continuation of the Contract.

2.4.2 Effect of Early Termination under clause 2.4.1(vii)

If the Authority terminates this Contract as provided for in clause 2.4.1 (vii), the Authority shall only be liable to pay Contractor for work properly performed and completed as of the date of termination.  Such liability shall be without prejudice to any claim which the Authority may have against Contractor in terms of this Contract.

2.4.3 Early Termination at the Authority Sole Discretion.

Even when Contractor is not in default of its obligations under the Contract, the Contract may be terminated forthwith at the the Authority' s sole discretion by delivery of written notice of termination to Contractor at any time.

2.4.4 Return of the Authority Items.

Contractor shall return to the Authority its items in the same condition as received from the Authority (normal wear and tear accepted ) as soon as possible and not later than seven (7) calendar days of the Termination Date.

3) CONTRACTOR 

3.1	The Contractor in performing its obligations hereunder shall be an independent contractor. The Contractor is, nor shall he be deemed to be, an employee or agent of the Authority.

3.2	Contractor represents that he shall make himself available from his country of residence (NAME COUNTRY) to perform the Contractor' s obligations under this Contract. 

3.3	Contractor represents that he is properly qualified, trained and skilled to meet or surpass any qualifications for the Work and shall provide evidence of this qualification to the Authority upon request.  Further, that he has a valid and current business license to perform the Contractor’s obligations under this Contract.  

3.4 	The Contractor agrees that it shall adequately instruct all of the Authority’s drilling personnel on the use of plant, equipment and safety apparatus, and proper work procedures for the purpose of doing everything reasonably possible to protect against personal injury and damage to plant, equipment and the hole. 

3.5	The Contractor shall comply with all health, safety rules and procedures and environmental policies within the Site and while performing the Work .

4) CONTRACTOR' S ITEMS. 

4.1) Obligation to Supply Contractor' s Items.

4.1.1	Contractor shall provide the Contractor' s Items indicated in the Appendices attached to and made part of this Contract.

4.1.2 	Contractor shall be responsible for the maintenance and repair of all Contractor' s Items. 

4.1.3	Contractor shall, if requested by the Authority, also maintain or repair, at the Authority’s cost, any of the Authority' s Items which Contractor is qualified in Contractor' s reasonable opinion to, however, that the Authority shall at its cost provide all spare parts, consumables and materials required to maintain or repair the Authority' s Items and the basic responsibility and liability for furnishing and maintaining such items shall remain in the Authority.

4.4) Inspection of Drilling Tools and Equipment

4.4.1	The Contractor shall inspect all drilling equipment listed in the Appendices to assess condition and fitness for purpose (in accordance with internationally accepted drilling practices).   The Contractor shall furnish the Authority with a detailed report as required in the Appendices.  

4.4.2	Any tools or equipment inspected and determined to not be fit for purpose or good condition shall be rejected and the Contractor shall notify the Authority immediately.  The Contractor may be liable for any loss or damage suffered by the Authority acting in reliance on the Contractor’s detailed inspection report.

4.5)  Daywork Basis 

4.5.1	Contractor shall carry out the Work under this Contract on a day work basis.  For this purpose, the term "Daywork basis" means Contractor shall perform the Work as provided in this Contract, for a specific sum per day under the direction supervision and control of the Authority (which term is deemed to include any employee, agent consultant or subcontractor engaged by the Authority to supervise the Work).  When operating on a day work basis, Contractor shall be fully paid at the applicable rates of payment and assumes only the obligations and liabilities stated in this Contract. Contractor shall comply with all current laws covering Contractor's operations under this Contract.

4.6  Drilling Report, Data, Records

4.6.1	The Contractor shall keep and furnish to the Authority an accurate record of the work performed and formation drilled on Daily Drilling Report Form and other record-keeping as may be directed by the Authority. A legible copy of such form signed by Contractor' s representatives shall be furnished by Contractor to the Authority on a daily basis. All drilling reports shall be kept and recorded in English.

4.6.2	The Authority shall at all times have complete access to all records and such other data as may be compiled by the Contractor relating to the Work. All such data and records shall, upon request, be delivered by the Contractor to the Authority and shall belong exclusively to the Authority.

5) OPERATIONS OF DRILLING UNIT

5.1	The Authority shall be responsible for the operations (including the mobilisation and demobilisation) of the Drilling Unit, including, without limitation, supervising moving operations, and positioning the Drilling Unit and camp at location as needed, as well as such operations at drilling site as may be necessary or desirable for the safety of the Drilling Unit. 
5.2	The Contractor shall assume the responsibility for the Drilling Unit upon notification from the Authority.

6) COMPLIANCE WITH THE AUTHORITY' S INSTRUCTION

6.1	The Contractor shall comply with all instructions of the Authority consistent with the provision of this Contract including, without limitation, drilling, well control and safety instructions. Such instruction shall be confirmed in writing by the authorised representative of the Authority. However, the Authority shall not issue any instruction which would be inconsistent with policies and procedures jointly agreed by Contractor and the Authority in writing.

7) AUTHORITY’S OBLIGATION. 

7.1 Equipment and Personnel

7.1.1	The Authority shall make available all the equipment and tools listed in the Appendices for the Contractor’s inspection pursuant to this Contract.  The Authority shall at its cost provide the Authority' s Items (including the Drilling Unit) and the Authority' s Personnel (drilling team). The Authority' s Items and Personnel are set forth in the Appendices,  attached to and made part of this Contract. 

7.1.2	The Authority shall maintain an inventory of the Authority' s Items and make them available to the Contractor to support the Work under this Contract. 

7.2   Drill Site and Access

7.2.1	The Authority shall provide Contractor with access to the Site.  The Site shall be surveyed and marked by the Authority and shall be free of obstructions. The Contractor shall co-operate with the Authority in obtaining such drilling permits, licenses or certificates and shall fully comply with the requirements for all such permits, licenses or certificates; provided, however, that Contractor shall be solely responsible for obtaining at his own cost a work permit and other permits required for the Contractor to perform the Work. 

7.2.2	The Contractor shall advise the Authority on site preparation.

7.2.3	The Authority shall advise Contractor of any significant surface condition, or obstruction (of which the Authority is aware) which Contractor might encounter while en route to the Site.  The Authority' s provision of such assistance shall not be deemed to constitute a warranty of the safety or reliability of any location or route. 

8) RATES OF PAYMENT 

8.1 Payment

8.1.1	The Authority shall pay to Contractor during the term of this Contract the amount from time to time due at the rates of payment set forth in the Appendices and in accordance with the other provisions of this Contract. These rates shall be the Operational rates for the performance of the Work.  No other payment shall be due from the Authority unless specifically provided for in this Contract, or agreed to in writing by the Authority.

8.1.2	The Standby Rate indicated in the Appendices shall apply and shall be payable whenever the Drilling Unit is shut down and the Drilling Unit is standing by, or during that time when Contractor is waiting on the Authority’s orders or Authority furnished items or services if during such waiting periods, or during that time when the Contractor is, for reasons attributable to him, unable to perform the Work.    
8.2	The Contractor shall invoice the Authority at the end of each month for all day rates earned by Contractor during the month (as set out in the Appendices).  Daily charges will reflect details of the time spent (calculated to the nearest hour) and the rate charged for the time.  The Authority’s representative shall certify all payments to be made under this Contract for accuracy and justification.  
8.3	The Contractor is responsible for ensuring that payments made under this Contract are declared to the relevant tax authorities in Samoa and …………………(INSERT COUNTRY) 
9)  ADVERSE INCLEMENT WEATHER 

9.1	The Contractor, in consultation with the Authority, shall decide when, in the face of impending adverse inclement weather conditions, to institute precautionary measures in order to safeguard the well, the equipment, the Drilling Unit and all personnel to the fullest possible extent. For the purposes of this Contract, adverse inclement weather conditions shall not be considered a condition of Force Majeure.
10)	DIFFICULTIES DURING DRILLING

10.1	In the event of any difficulty arising which precludes either drilling ahead under reasonably normal procedures or the performance of any other operations planned, the Contractor may suspend the work in progress and shall immediately notify the representative of Authority both in writing and verbally of the difficulty, and during such period exert its best efforts to overcome the difficulty.

11)	AUTHORITY' S EMPLOYEES 

11.1	The Authority shall designate its representative in the Appendices and he/she will be present at the drill site to monitor the Work and resolve day-to-day matters requiring decision by the Authority.   The Authority shall inform the Contractor in a written form, in case such representative is replaced. The Authority' s representative shall, among other things, observe tests, inspect the Work or examine the records kept on the Drilling Unit by Contractor.
12)	 LIMITATION OF LIABILITY
12.1	Except as specifically provided in this Contract to the contrary, each Party shall at all times be responsible for and shall hold harmless and indemnify the other Party from and against damage to or loss of its own equipment or property, howsoever owned, regardless of the cause of loss, including the negligence of such Party, and despite the fact that a Party’s items may be under the control of the other Party, except that the Contractor shall be responsible for damage to or loss of the Authority’s drilling equipment (including the Drilling Unit)  in the event of its loss, destruction or damage as a result of the Contractor’s negligence and/or willful misconduct.
13)	POLLUTION OR CONTAMINATION 
13.1	Notwithstanding anything to the contrary contained in this Contract, it is understood and agreed by and between Contractor and the Authority that any responsibility for pollution or contamination shall be as follows:
13.1.1	 The Contractor shall assume all responsibility for cleaning up and containing pollution or contamination caused by the Contractor’s negligence.  The Contractor shall protect, defend, indemnify and save the Authority harmless from and against all claims, demands and causes of action of every kind and character arising directly or indirectly from all such pollution or contamination.
13.1.2	The Authority shall assume all responsibility for cleaning up and containing pollution or contamination which is caused by the Authority’s negligence or mistake.  The Authority shall  indemnify and save the Contractor harmless from and against all claims, demands and causes of action of every kind and character arising directly or indirectly from all such pollution or contamination.
14)	INSURANCE
14.1	During the life of this Contract, the Contractor shall at Contractor's expense maintain, with a reputable insurance company, insurance policies insuring the liabilities assumed by Contractor in this Contract.
14.2	The Authority’s insurance policies do not apply to any work carried out by the Contractor under this Contract.

15)  NO WAIVER EXCEPT IN WRITING:
 
15.1	It is fully understood and agreed that none of the requirements of this Contract shall be considered as waived by either party unless the same is done in writing, and then only by the persons executing this Contract, or other duly authorized agent or representative of the party.

16)  FORCE MAJEURE
 
16.1	Neither the Authority nor the Contractor shall be liable to the other for any delays or damage or any failure to act due, occasioned or caused by reason of any laws, rules, regulations or orders promulgated in Samoa purporting to exercise authority or control respecting the operations covered hereby, including the procurement or use of tools and equipment, or due, occasioned or caused by strikes, action of the elements or other causes beyond the control of the party affected thereby. In the event that either party hereto is rendered unable, wholly or in part, by any of these causes to carry out its obligation under this Contract, it is agreed that such party shall give notice and details of Force Majeure in writing to the other party as promptly as possible after its occurrence. In such cases, the obligations of the party giving the notice shall be suspended during the continuance of any inability so caused.

17)  INFORMATION CONFIDENTIAL
 
17.1	Information obtained by Contractor in the conduct of the Work, including, but not limited to, depth, formations penetrated, testing and surveying, shall be considered confidential and shall not be divulged by Contractor or its employees, to any person, firm, or corporation other than the Authority's designated representatives.  This clause shall survive termination or expiration of the Contract.

18)    ASSIGNMENT
18.1	Neither party may assign this Contract without the prior written consent of the other, and prompt notice of any such intent to assign shall be given to the other party. In the event of such assignment, the assigning party shall remain liable to the other party as a guarantor of the performance by the assignee of the terms of this Contract.

19)  ENTIRE AGREEMENT AND VARIATIONS

19.1 This Contract contains the entire agreement between the parties and supersedes all prior agreements, negotiations, representations and proposals, written and oral. Any appendices attached hereto form part of this Contract.  

19.2	No amendment, or variation of this Contract shall be effective unless set forth in writing signed by a duly authorized representative of each party.

[bookmark: _Toc119826658]20)  DISPUTE RESOLUTION.

20.1   	Good Faith Negotiation of Disputes.  The Parties agree to cooperate in good faith in all actions relating to this Contract, to communicate openly and honestly, and generally to attempt to avoid disputes in connection with this Contract.  If, nevertheless, a dispute should arise in connection with this Contract, the Parties agree to use their best efforts to resolve such dispute in a fair and equitable manner and without the need for expensive and time-consuming litigation.

	20.2  Arbitration.  In the event the dispute is unable to be resolved under clause 20.1, the Parties shall submit the unresolved dispute to arbitration administered by a mutually acceptable arbitrator in accordance with the Arbitration Act 1976.

20.3  Litigation.  Subject to the limitations set out in clauses 20.1 and 20.2 immediately above, any controversy or claim arising out of or relating to this Contract, the relationship resulting in or from this Contract, the breach of any duties hereunder or any other relationship, transaction or dealing between the Parties (collectively “Disputes”) will be brought in a court having competent jurisdiction.  The Party initiating litigation understands and accept that bringing any action for judicial relief in the first instance without pursuing good faith efforts as provided in clause 20.1 and 20.2 may result in that initiating Party being liable to the other Party all of the other Party’s costs and expenses (including, without limitation, court costs and legal fees) to stay or dismiss such judicial action.

	20.4  The performance of the Work under the Contract shall be suspended until such time when the dispute to be resolved is so resolved in accordance with this part.

21)    NOTICES
 
21.1	All notices to be given with respect to this Contract unless otherwise provided for shall be given to the Contractor and to the Authority respectively at the address shown below.

(i) in the case of the Authority at the address and facsimile number :
Samoa Water Authority
Head Office
Saleufi
Tel – (0685) 20409
Fax – (0685) 21298

(ii) in the case of the Contractor at the address and facsimile number :
(INSERT CONTRACTOR NOTICE ADDRESS AND NUMBERS)

22)   JURISDICTION AND LAW

22.1 This Contract shall be governed by and construed in accordance with the laws of the Independent State of Samoa.

22.2  The Contractor shall in performing the Work under this Contract comply with any Acts of Parliament, regulations, ordinances, local laws, and by-laws or of any lawful direction of any authority that has jurisdiction over the Work. 

23)	COUNTERPARTS
23.1	 The parties may execute this Contract in multiple counterparts, each of which constitutes an original, and all of which, collectively, constitute only one agreement. The signatures of all of the parties need not appear on the same counterpart, and delivery of an executed counterpart signature page by facsimile is as effective as executing and delivering this Contract in the presence of the other parties to this Contract. This Contract is effective upon delivery of one executed counterpart from each party to the other parties.  This clause shall not apply if counterparts not required.


  



IN WITNESS WHEREOF this Contract has been executed the day and year first above written.

SIGNED by the MANAGING DIRECTOR TAINAU		)
MFT TITIMAEA for and on behalf of THE SAMOA 		) …………………………………
WATER AUTHORITY in the presence of:			)

……………………………………………………………..
Signature & Full Name 

……………………………………………………………..
Occupation		



SIGNED by the Contractor ……………………(NAME)	) …………………………………
in the presence of:						)

……………………………………………………………..
Signature & Full Name 

……………………………………………………………..
Occupation		
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